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·1 Q.

2

3 A.

Please state your name and business address for the record.

My name is Daniel Gonzalez and my business address is 1730 Rhode Island Avenue,

4 N.W.• Suite 1000, Washington D. C. 20036.

s

6 Q.

7

8 A.

10 Q.

11

12 A.

By whom are you employed and in what capacity?

I am employed by NEXTLINK Communications, Inc. as Director, Regulatory Affairs.

Please provide a summary ofyour relevant professional and educational experience.

Prior to joining NEXTLINK Communications. Inc. in September 1997, r served as Legal

13 Advisor to Federal Communications Commission C~CC")Commissioner Rachelle B. Chong

14 from February 1996 until September 1997. My primary responsibility in that position was to

15 advise Commissioner Chong on legal and policy matters relating to the regulation ofdomestic

16 telecommunications common carriers. From June 1995 until February 1996, I served as Legal

17 Assistant to the Chiefof the FCC's Common Carrier Bureau. In that position I advised the

18 Common Carner Bureau Chiefon a range ofpolicy and legal matters including, but not limited

19 to: federal ta.ri.f:fing, video dialtone.jurisdictional separations, and the FCC's accounting and

20 aUditing functions. Previously, from Septembet" 1990 until June 1995, I served as a staffattomey

21 in the Common Carrier Bureau's Policy and Program Planning Division and Accounting and

22 Audits Division.

23

24 I obtained a Juris Doctor degree in 1990 from the Hofstra University School ofLaw and a

2S Bachelor of Arts Degree in Political Science from State University of New York in 1987.

2
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2 Q.

3

4 A.

Have you previously testified before this commission or other regulatory bodies?

I have not previously testified before the illinois Commerce Commission (the

5 "Commission"). I have appeared as a witness, on behalfofNEXTLIN({ Pennsylvania L.L.P,

6 before the Pennsylvania Public Utility Commission during an arbitration hearing regarding

7 NEXTLlNK Pennsylvania's efforts to secure an interconnection agreement with Bell Atlantic.

8

9 Q.

10

11 A.

What are your overall reconunendations to the Commission in this matter?

My recommendation is that the Joint Application should not be approved by this

12 Commission because the acquisition of Ameritech Corporation by SBC Communications, Inc.

13 (the "Joint Applicants") would result in a significant adverse effect on competition in the state

14 and adverse rate impacts on retail customers. It is rtly opinion, therefore, that this acquisition

15 violates illinois law. Alternatively, if the Commission nonetheless considers approving the Joint

16 Application, my recommendation js that the Commission impose certain pre-approval conditions

17 and post-approval conditions on the loint Applicants that are necessary to protect the public

18 interest. These recommendations are based. on my analysis ofthe Joint Application and the

19 experiences ofNEXTLINK's California affiliate after sac acquired Pacific Bell and

20 NEXTLlNK's Pennsylvania and New Yorl<: affiliates after Bell Atlantic merged with NYNEX

21

22 Q. Are you familiar with the Joint Application filed by the Joint Applicants in this

23 proceeding?

24

25

3
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1 A. Yes. I have reviewed the Joint Application and supporting docwnents filed by the Joint

2 Applicants in this proceeding.

3

4 Q.

5

6 A.

Are you familiar with Section 7-204 of the ll1inois Public Utilities Act?

Yes. Section 7-204 sets forth the statutory requirements for Commission review and

7 approval of the Joint Application_ In particu1ar~ that section provides that that the CoIIlIIlission

g shall not approve the Joint Application unless it finds that among other things~ SBC~s acquisition

9 ofAmeritech is not likely to have a significant adverse effect on competition in Illinois and that

10 it is not likely to have any adverse rate impacts on retail customers.

11

12 Q.

13

14 A.

Arc you familiar with Section 7-205 of the lllinois Public Utilities Act?

Yes. Section 7-205 provides that the Commission ~Imay impose such terms, conditions or

15 requirements as, in its judgement, are necessary to protect the interests of the public utility and

16 its customers."

17

18 Q.

19 204?

20

21 A.

Should the proposed acquisition cause any concerns for the Commission under Section 7-

Yes. An acquisition ofone Bell Operating Company (UBOC') by another will not

22 provide the pro-competitive benefits propounded by the Joint Applicants, but instead, will have

23 anti-competitive results for the local e.xchange market - both harming existing competition and

24 eliminating a potential competitor to an entrenched Illinois telecommunications provider. The

25 Commission should carefully review the competitive implications of this proposed acquisition,

4
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1 and take action to ensure a result that does not have a significant adverse effect on competition or

2 any adverse rate impacts on retail customers.

3

4 Q. How do you respond to the position of the Joint Applicants that the acquisition is

S necessary for them to obtain the scope and scale ofa nationwide telecommunications carrier?

6

7 A In their application filed with the FCC, sac and Ameritech stated that they intend to

8 enter the thirty largest markets outside their combined service territories within a year of the

9 proposed acquisition. (Merger ofSBC Communications, Inc. and Ameritech CorporatioO;z

10 Description oftlle Transaction, Public Interest showing, and Related Demonstrations (July 24,

11 1998) (hereinafter "SBC -Ameritech Merger Filing")}. This Commission should not be

12 distracted, however, by SBC's and Ameritech's emphasis upon therrproposed out-of-region

13 strategy and should remain focused on the fundamental facts of the proposed acquisition itself

14 and its impact on existing competition in Illinois. Moreover, there is simply no guarantee that

15 the companies will pursue their stated intention to enter these additional markets, and there are

16 significant reasons to doubt that consummation of the second largest merger in the nation's

17 history is a necessary prerequisite in order to do so. (SBC's and Ameritech's proposed $62

18 billion combination would be second only in size to the merger ofCitibank and Travelers and

19 would be the largest combination of telecommunications companies.)

20

21 Q.

22

What competitive issues should the Commission consider?

23 A-

24

25

The Commission should consider the fact that SBC's "National-Local" strategy would

include any Illinois markets that SBC had targeted for competitive entry. IfSBC is permitted to

acquire Amcritech, obviously SBC's plans to provide a competitive alternative to Ameritech in

5
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

1S

16

17

18

19

20

21

22

those markets will be dropped. For consumers in those lllinois markets then, the scope and scale

that SBC and Ameritech seck to achieve in order to compete elsewhere will serve only to bolster

Ameritech's existing monopoly over local services.
I

Moreover, the applicants claim additional pro-competitive benefits from the acquisition

itself. including cost savings and improvements in their compliance with the market opening

requirements of the Telecommunications Act of 1996 C'1996 Act"). Similar to the applicants'

effort to promote their out-of-region entry strategy, the claimed benefits of their proposed union

do not withstand close scrutiny. The Commission should weigh any claimed benefits against the

significant negative impact on the companies' compliance with market opening requirements and

the Conunission's ability to enforce its local competition rules.

Nor should the Commission lose sight ofthe dramatic impact that this acquisition would

have on the local telecommunications market. A combined SBC and Ameritech would dominate

the market as the largest local phone company in the United States, with control ofmore than

fifty-seven. million phone lines from Chicago to San Francisco. It is in those markets, including
,

lllinois, where SBC and Ameritech have incumbent status, monopoly control.. almost one

hundred percent market share and ownership of essential facilities that the proposed acquisition's

negative effect on competition will be the greatest

Clearly. these factors would produce a significant adverse effect on competition in

Illinois.

23 Q. Are the Joint Applicants' claims that they need greater si:l:e to compete in out-of-region

24 markets supported by the facts?

25
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In contrast to SBC's and Ameritech's claims that enormous size is necessary to support

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

. 23

24

25

out-of-region entry, there has been widespread entry by countless new entrants to the local

telecommunication industry in markets all across the country. In Illinois alone, several new

companies have entered the local market to provide local services in competition with

Ameritech. It cannot be emphasized enough that many of these companies, including

NEXTLlNK. are much smaller than SBC or Ameritech and yet they have been able to begin to

pursue market entry on a national scale.

Both companies~past history contradicts their position that the combination ofthe two

companies is necessary to support out ofregion entry. For example, Ameritech, until the

announcement of the proposed acquisition by SBC, had pursued a strategy to enter out-of-region

markets in several states, including Missouri, California and. Texas. Ameritech ha~ taken several

steps to enter these marlcets, including obtaining state certification, signing interconnection

agreements with the incumbent, SBC, and making announcements that it intended to provide

services in key markets in those states. For example, Ameritech was certified as a competitive
•

local exchange carrier in Missouri earlier this year and had announced plans to offer packages of

local, long-distance and cellular service to St. Louis residential customers in April 1998. On

January 3, 1998, SBC subsidiary Pacific Bell submitted an interconnection agreement with a·

wholly owned subsidiaxy ofAmeritech for approval by the California Public Utilities

Conunission. Finally, an SBC-Ameritech interconnection agreement was approved by the Texas

Public Utility Commission in November, 1997. Ameritech's plans to enter these SBC markets,

as well as the obvious fact that other far smaller companies have already entered those markets,

demonstrates that both SBe and Ameritech already have the ability to compete in out-of-region

markets.

7
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2 Q. Are there any other reasons why SBC and Ameritech do not need to combine in order to

3

4

enter out ofregion markets?

5
A. Yes. This is even more apparent after comparing Ameritech or SBC against any

6

7

8

9

10

11

12

13

14

15

16

17

18

19

competitive local exchange carrier r-CLEC") in the country. The size of either Ameritech or

sac alone dwarfs the local exchange assets of any CLEC. SBC reports that its m.aiket value is

$80 billion and that Ameritech has nearly $28 billion in assets. Despite their significantly

smaller size, and the fact that most CLECs did not even exist prior to the 1996 Act, CLECs have

begun to provide competitive service in almost every market while these two

telecommunications Goliaths continue to sit on the sidelines. SBC and Ameritech's tremendous

advantage in size does not even take into consideration the additional advantages that SBC and

Ameritech possess as incumbent local exchange carriers (''ILECs'') which include their

significant operational experience and their existing local exchange facilities. It is clearly not a

question of size that has prevented Ameritech and SBC frOIn entering new markets, but rather a

business decision to focus on consolidating monopoly control in their existing incumbent

territories.

20

Q.
21

faced?
22

23

24 A.

What significant barriers to entry have CLECs struggling against these large monopolies

Barriers to entry in local markets are mainly attributable to the actions ofincumbents

25 such as SBC and Aroeritech that discriminate against new competitors. As we approach the third

8
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22
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anniversary ofthe passage of the 1996 Act, no ILEC is in compliance with the market opening

requirements ofthe Act and no BOC has met the pro-eompetitive requirements of the

competiti~e checklist in Section 271. SBC and Ameritech essentially admit their own contin~

failure to do so in the application they filed with the FCC, where they state that "TIus

combination is absolutely necessary to..• (b) continue and complete the opening of our local

markets to competition." (SBC-Ameri.tech Merger Filing at 4-5.)

Only last year, the FCC rejected Ameritech~s application under Section 271 on the basis

ofAmeritech's failure to provide competitors with nondiscriminatory access to its operations

support systems (''OSS''). Since that time Ameritech has not even pursued Section 271 authority

for Illinois or any of its other in-region states. More recently, both the state commission in Texas

and the state commission staffin California concluded that SBe had not yet wet the

requirements of the competitive checklist. Qnvestigation of Southwestern. Bell Telephone

Company's Entry into the Texas InterLATA Telecommunications Market, Project No. 16251,

Public Utility Commission ofTexas, Commission Recommendation (May 21, 1998) (hereinafter
\

"Texas Recommendation"), and the California Public Utilities Commission Telecommunications

Division Final StaffReport, Pacific Bell (U 1001 C) and Pacific Bell Communications Notice of

Intent to File Section 271 Application for InterLATA Authority in California, October 5, 1998

(hereinafter "California StaffReport'')_) The Public Utility Commission ofTexas stated that in

order to be granted 271 authority SBC needed to show '"by its actions that its corporate attitude

has changed. and that it has begun to treat CLECs like its customers." (Texas Recommendation

at page 2.)

Both SBC and Amcritech have used every means at their disposal to fight the efforts of

this Commission, the FCC and other state commissions to implement local competition roes.

9
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sac, after supporting the passage of the Telecommunications Act, in an about face, sued to

overturn the provisions of the 1996 Act that forced it to open its local markets to competition.

For its part" Ameritech has continued to refuse to pay CLECs legitimate reciprocal compensation.

payments despite clear contractual obligations to do so and after almost every body ofcompetent

jurisdiction has rejected Ameritech's arguments to the contrary. Neither company should be

allowed to leverage their refusal to comply with the requirements of the 1996 Act into a

justification for further consolidation ofmonopoly control.

10
Q. Do the benefits claimed by the Joint Applicants ameliorate the significant adverse impact

11

12

on competition that you have attributed to the proposed acquisition?

13 A.

14

15

16

No. SBC and Ameritech claim that SBC's acquisition ofAmeritech

will produce numerous synergies, result in unprecedented pro
competitive effects, and Ie,ad to substantial benefits for the
combined companies' current and future customers, both inside
and outside of the companies' traditional service areas. (SBC
Ameritech Merger Filing at pages 1-2.)

17

18

19

20

21

22

23

24

25

SBC and Ameritech claim that their combined operations will result in significant cost savings,

promote innovation, and improve their ability to comply with the market-opening requirements

of the 1996 Act.

A$ an initial matter, the effort to combine the companies will have a tremendous cost in

terms ofenergy and focus that will detract from the ability of the companies to engage in other

activities such as compliance with the competitive requirements of the 1996 Act Because of the

efforts required to implement the acquisition, the combined entity will have fewer, not greater,

resources to concentrate on innovation and the development and deployment of advanced

10
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setvices. It is also unclear where the combined company will eliminate "duplicative" costs to

achieve the economies ofscale that SBe and Ameritech claim will result from the acquisition.

SBC and Ameritech have stated publicly that this acquisition will not result in a loss ofjobs.

CICC merger open meeting transcript at page 21.) The combination ofnetwork facilities and

operations support systems in and ofitself is also not likely to be a source ofsavings because

both companies have significant investments in different and conflicting legacy systems. In

addition, neither company alone has yet completed providing competitors with

nondiscriminatory access to the legacy systems within each company. The effort needed to

integrate the vast number of separate systems used by the two carriers will only serve to delay

the work necessary to provide competitors with nondiscriminatory access to their ass functions.

Because of the tremendous amount of work necessary, the effort to achieve significant savings

through combining operations is unlikely to succeed in the near term.

Most importantly, the Commission should take great care to determine the real impact

this proposed acquisition would have on lllinois. For example, the promise by SBC and,

Ameritech that there will be no net job loss does not mean that Illinois could not see a reduction

in work force. The new merged company might maintain the same number ofjobs. but that

would not prevent it from significantly reducing the nwnber ofjobs in Dlinois while increasing

the number ofpositions in San Antonio. SBC and Ameritech's current explanations oftheir

proposed acquisition do not provide sufficient information for the Commission to make an

infonned choice on what the real impact of this transaction would be for Dlinois.

In sum, the claimed benefits are illusory to Illinois and no competitive benefits are

discemable.

11
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Are other BOC mergers relevant to this proceeding?

3 A. Yes. Since the passage of the 1996 Act, there have been two mergers between BOCs. In.

4

5

6

1

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

February, 1997, SBC acquired Pacific Telesis, and in August, 1997, Bell Atlantic completed its

acquisition ofNYNEX. The Commission should take thes~ two previous consolidations into

account when reviewing the currently proposed acquisition, and the Commission should review

the impact each previous merger had on competitive conditions in the relevant local markets and

the extent to which the promises ofthe merging companies have not been met. Compared to the

previous two mergers between BOes, this proposed acquisition would lead to an even greater

consolidation ofmarket control and reduce the number ofBOCs from five to four. The merged

company would have control ofover fifty-seven million access lines nationwide. Based on the

results ofprevious BOC consolidations, this proposed acquisition will lead not only to greater

consolidation, but a deterioration in the companies' compliance with the pro-competitive

requirements ofthe 1996 Act. In fact, NEX'ILINK's experience is that both SBC and Bell
\

Atlantic, after their previous mergers, have spread the most egregious and anti-competitive

policies and activities throughout their post-merger service tenitories. This "lowest~mmon

denominator" approach has significantly damaged the environment for local competition in Bell

Atlantic's and SBC's territories where new entrants now face larger incumbents employing an

expanded array of anti-competitive tactics.

Furthermore, the continued reduction in the number ofincumbent carriers will deprive

the Commission ofvaluable comparative information concerning the different levels of

performance of incumbents across the country. Such information is critical to the Commission's

ability to monitor and enforce Ameritech's compliance with illinois law and the 1996 Act.

12
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1

2
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6

7

8

9

10

Without a substantial nUInber of similarly-sized incumbent carriers, it will be much easier for

Ameritech to provide poorer quality service to its competitors and engage in greater anti

competitive activity because there will be fewer companies that can be used by the Commission

as a benchmark to measure nondiscriminatory treatment required by the 1996 Act.

Q. Do other NEXTLINK affiliates have experiences that lead to the conclusion that this

acquisition would have a significant advel'Se impact on competition and adverse rate impacts on

retail customers?

11 A. Yes. Before its acquisition by sac, Pacific Telesis was far from a model ofcompliance

12

13

14

1$

16

17

18

19

20

21

22

23

24

25

with the requirements of the 1996 Act. Yet. since the merger the situation has gotten worse. As

discussed previously, Pacific Bell has not yet met the market-opening requirements ofthe

competitive checklist. (California StaffReport.) In addition, the California Ratepayer Advocate

reported that the impact ofSBC control ofPacific Bell was higher prices. worse service and less

competition in California. (Report On Pacific Bell's Handling ofResidential Service Ordering,

@.edacted Version), Office ofRatepayer Advocates. California Public Utilities Commission

(June 4. 1998).) Consumer groups have further criticized SBC for violating privacy rules. @.)

NEXTLINK.'s California affiliate has every day, real life experience with SBC.

NEXTLINK.' s experience also demonstrates that SBC has acted to frustrate and limit

competition in California. NEXTLINK has experienced discrimination in four key areas:

(1) interconnection, (2) access to unbundled loops. (3) nurnberportahility, and (4) access to 411

and E911. For example, Pacific Bell requires NEXTLINK. to route all traffic to a single access

tandem denying NEXTLINK the network redundancy needed to ensure its customers can

13
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10
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14

complete their calls and that Pacific Bell uses within its own network. Pacific Bell has also

limited NEXTLINK's ability to compete by providing inadequate unbundled loop provisioning

to NEXTLINK. Pacific Bell further limits NEXTLINK's access to unbundled loops by requiring

NEXTLINK to obtain collocation in every central office where NEXTLlNK seeks to access

unbundled loops. In addition, Pacific Bell often fails to coordinate its implementation of number

portability with. the transfer of a customer from Pacific Bell to NEXTLlNK. These are only but a

few examples ofthe continuing efforts ofPacific Bell to delay and damage competition in the

state ofCalifomia. NEXTLINK's experience with Pacific Bell therefore, has not shown

improvement since its acquisition by SBC, but continued discriminatory treatment.

In sum, SBC's takeover ofPacific Bell has had a significant adverse effect on

competition and adverse rate impacts 011 retail customers in California. There is no reason to

believe that SBC's takeover ofAmeritech will lead to anything different in Illinois.

15 Q. Has the Bell Atlantic-NYNEX merger demonstrated the risks associated with approval of

16

17

18

19

20

21

22

23

24

25

a BOC merger?

A. The FCC, in reviewing the merger application of Bell Atlantic and NYNEX, concluded

that the public interest standard required that the merger enhance competition.

A merger will be pro-competitive if the harms to competition - i.e.,
enhancing market power, slowing the decline ofmarket power, or
impairing this Commission's ability properly to establish and
enforce those rules necessary to establish and maintain the
competition that will be a prerequisite to deregulation - are
outweighed by benefits that enhance competition. Ifapplicants
cannot carry this burden, the application roust be denied.
(Applications ofNYNEX Corp.• Transferor and Bell Atlantic
ColJ!.:J. Transferee, For Consent to Transfer Control ofNYNEX

14
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Corp. and Its SUbsidiaries, 12 FCC Red 199895, 19987 at para. 2
(1997) ("Bell Atlantic Merg~OrPe:·1.

The FCC, in reviewing the merger application ofBell Atlantic and NYNEX concluded

that, on balance, the merger as originally proposed was not in the public interest (Bell Atlantic

Merger Order at para. 12.) Only after Bell Atlantic and NYNEX made additional commitments

and agreed to certain conditions did the FCC conclude that "While this remains a close case,

these conditions allow us, in this case, to find that the transaction., as supplemented by these

conditions, will be in the pUblic interest." @.) It is clear therefore, that the FCC considered the

commitments made by Bell Atlantic and NYNEX to be critical to its approval of the merger.

In. terms ofthe size and nature of the transaction, there are some similarities between

SBC's proposed acquisition ofArncritech and the Bell Atlantic merger with NYNEX. The

proposed acquisition, however, is larger in terms ofmarket value and the number of access lines

to be consolidated. It also reduces the number of large local exchange carriers even further than

previous mergers. However, the pUblic interest benefits claimed by sac and Ameritech for the

proposed acquisition by SBC of Ameritech are much less tangible than those put forth by Bell

Atlantic and NYNEX. In addition., the evidence for potential competition between SBC and

Amerltech is much stronger than was present in the FCC's proceeding reviewing the merger

between Bell Atlantic and NYNEX. In light ofthe extremely close decision made by the FCC to

conditionally approve the Bell Atlantic merger, the Commission should consider not only how

the Joint Application for the SBCIAmeritech proposed acquisition presents even fewer concrete

public interest benefits, but also the dismal failure of Bell Atlantic to honor the coxnmitments it

made to persuade the FCC to approve its merger.

In fact, NEXTLINK's experience with Bell Atlantic after its merger with NYNEX was

approved demonstrates that even a carefully crafted consent decree can be insufficient to curb

15
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anti-competitive conduct by carriers with xnonopoly power. As part of its commitments to the

FCC, Bell Atlantic agreed to measure its performance Jd provide perfomlance reports.~

Atlantic Merger Order at para. 13.) It also committed to negotiate remedies for its perfonnance

below parity. @.) Once the merger was complete, however, Bell Atlantic began to backtrack

from all of its commitments to the FCC. In addition, Bell Atlantic has vigorously fought efforts

to introduce pro-competitive steps taken in New York to other states in its incumbent territory.

Even now, over a year after its merger, Bell Atlantic has not yet completed its efforts to

standardize its operations and interaction with CLBCs across its entire service territory.

In NEXTLINK's attempts to negotiate with Bell Atlantic, NEXTLINK. found that Bell

Atlantic had implemented several of its performance reporting commitments through the use of

aggregate perfomlance measures such that it could mask its performance for individu.al CLECs.

Bell Atlantic has also refused to negotiate meaningful performance remedies for su.bstandard

performance by Bell Atlantic. Bell Atlantic has built into its performance remedies significant

exceptions to hide any poor performance. For example, Bell Atlantic refuses to even report
I

certain transactions that it claims are statistically insignificant because they did not meet a certain

numerical threshold. Bell Atlantic then insists on canceling poor performance in certain service

areas based on Bell Atlantic's good performance in other service areas or even Bell Atlantic's

good performance in previous months. Considering all ofthe exceptions that Bell Atlantic

insists on including in its implementation ofits commitment to provide performance reports and

remedies, Bell Atlantic has managed to significantly weaken the impact of its commitment

towards enhancing the ability ofcompetitors to enter Bell Atlantic's markets_

Bell Atlantic also has failed to accurately report to the FCC the infonnation that it

committed to provide. The FCC stated. that it was concerned "about the error rates [it had] found

16
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in the three submissions Bell Atlantic has filed to date." (Letter from Kenneth Moran, Chief:

Accounting Safeguards Division, Common Carrier Bureau, FCC, to Ms. Patricia E. Koch,

AssistJmt Vice Presiden~ Government Relations - FCC, Bell Atlantic (June 24, 1998) attached as .

Exhibit 1). The FCC has had to repeatedly direct Bell Atlantic to iroprove or correct the

perfonnance reports that it committed to file with the FCC. (Letter from Kenneth Moran, Chief.

Accounting Safeguards Division, Common Camer Bureau, FCC, to Ms. Patricia E. Koch,

Assistant Vice President, Government Relations - FCC, Bell Atlantic (April 13, 1998) attached

as Exhibit 2; Letter from Kenneth Moran, Chief, Accounting Safeguards Divisio~ Common

Carrier Bureau, FCC, to Ms. Patricia E. Koch, Assistant Vice Presiden~Government Relations -

FCC, Bell Atlantic (July 6, 1998) attached as Exhibit 3). Although it appears that Bell Atlantic

has begun to take steps to improve its performance. the significant delay from when it initially

made its commitments to provide this information is further evidence that such commitments do

not always lead to improvements in the competitive environment. In the meantime, Bell Atlantic

has been able to exploit the anti-competitive aspects of its merger with NYNEX.

Further, Bell Atlantic has not agreed to extend pro-competitive conditions for market

entry to all of its states, and in fact, has continued to maintain unnecessary distinctions between

the service territories ofthe original companies. A critical failure in this regard is Bell Atlantic's

refusal to export successful mazket opening developments from New York to other states in its

territory and. its attempts to pare back those commitments in New York itself This refusal has

frustrated local competition and caused additional delay and expense for CLECs forced to re-

litigate the same battles in each and. every one oiBeH Atlantic's thirteen states. Bell Atlantic's

actions only serve to demonstrate the strengthened ability ofan even larger monopolist to resist

and subvert the development of local competition across its incumbent service territory.

17
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2 Q.

3

What should the result of the Commission's review ofthe Joint Application be?

4
A My recommendation is that the Commission should deny approval of the Joint

5

6

7

8

9

10

11

Application because it is contrary to Section 7-204 in that it will have a significant adverse effect

on competition and will result in an adverse rate impact on retail customers. However, should

the Commission none-the-Iess not reject the Joint Application, the Commission should impose

both pre-approval conditions and requirements and post-approval conditions and requirements on

I
the Joint Applicants as conditions for its approval of the acquisition ofArneritech by SBC.

12 Q. Does the Co:rnm.ission have the authority to impose such conditions and requirements on

13 the Joint Applicants?

14

IS A. Yes. As earlier stated, Section 7w204(f) empowers the Commission to "impose such

16

17

18

19

20

21

terms, conditions and requirements as, in its judgement, are necessary to protect the interests of

the public utility and its customers."

Q. What pre-approval conditions should the Commission impose?

22
A. NEXTLINK urges the Commission to impose upon Joint Applicants pre-approval

23

24

25

conditions that are based on the conditions and requirements adopted by the FCC in its approval

ofthe Bell AtlanticINYNEX merger. The Commission, however, should strengthen and improve

the conditions initially adopted for Bell AtlanticJNYNEX because NEXTLlNK's experience in

18
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New York and Pennsylvania demonstrates that even a carefully~rafted consent decree may be

insufficient to curb anti-competitive conduct. What NEXTLINK found was that once the Bell

Atlantic!NYNEX merger was consummated, the newly merged company quickly began to

disavow or distort the pro-competitiye safeguards it had voluntarily adopted.

NEXTLINK.urges the Commission to consider Bell AtlanticfNYNEX's compliance with

the FCC's merger requirements during the past year. Such an examination will pennit the

Commission to identifY which acquisition requirements and conditions are effective. and which

are not The knowledge gained from this analysis will enable the Commission to craft neW and

more stringent safeguards that would prohibit any potential backtracking by SBCIAmeritech if

and when approval ofSBC's acquisition of Ameritech is obtained.

A closer look at Bell AtlanticINYNEX's actions reveal that the company has managed to

successfully backtrack from its commitment to the FCC to produce perfonnance monitoring

reports designed to identify discrimination in the provision of interconnection, unbundled

network elements, and resale service. For example, Bell AtlanticINYNEX refused to report.
transactions it claimed were "statistically inBignificant" because they did not meet a certain

reporting threshold. In the case ofreporting local loop orders, Bell Atlantic refused to report

anything less than 1000 orders made by any carrier on a monthly basis. In addition, Bell

AtlanticlNYNEX attempted to report perfonnance on an aggregated basis in an effort to mask its

treatment of individual competitive local exchange earners. Moreover, Bell AtlanticlNYNEX is

currently not held accountable for service provisioned below the statutory "parity" standard

because its existing performance reports essentially permit Bell AtlanticINYNEX to use a

statistical construct to offset «bad" performance with «good" performance in another service

area.

19
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in the three submissions Bell Atlantic has filed. to date," (Letter from Kenneth Moran, Chief,

Accounting Safeguards Division, COIIlDlon Carrier Bureau, FCC, to Ms. Patricia E. Koch.

Assistant Vice President, Government Relations· FCC, Bell Atlantic (June 24, 1998) attached as.

Exhibit 1). The FCC has had to repeatedly direct Bell Atlantic to improve or correct the

performance reports that it committed to file with the FCC. (Letter from Kenneth Moran, Chief,

Accounting Safeguards Division, Common Carrier Bureau, FCC, to Ms. Patricia E. Koch,

Assistant Vice President, Government Relations - FCC, Bell Atlantic (April 13, 1998) attached

as Exlnbit 2; Letter from Kenneth Moran, Chief. Accounting Safeguards Division, Common

Carrier Bureau, FCC, to Ms. Patricia E. Koch, Assistant Vice President, Government Relations -

FCC. Bell Atlantic (July 6, 1998) attached as Exhibit 3). Although it appears that Bell Atlantic

has begun to take steps to improve its performance. the significant delay from when it initially

made its commitments to provide this information is further evidence that such commi1ments do

not always lead to improvements in the competitive environment. In the meantime, Bell Atlantic

has been able to exploit the anti-competitive aspects of its merger with NYNEX.

Further, Bell Atlantic has not agreed to extend pro-competitive conditions for market

entry to all of its states, and in fact, has continued to maintain unnecessary distinctions between

the service territories ofthe original companies. A critical failure in this regard is Bell Atlantic's

refusal to export successful market opening developments from New York to other states in its

territory and its attempts to pare back those commitments in New York itself. This refusal has

frustrated. local competition and caused additional delay and expense for CLECs forced to re-

litigate the same battles in each and every one ofBell Atlantic's thirteen states. Bell Atlantic's

actions only serve to demonstrate the strengthened. ability of an even larger monopolist to resist

and subvert the development oflocal competition across its incumbent service tenitory.
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2 Q.

3

What should the result of the Commission's review of the Joint Application be?

4
A My recommendation is that the Commission should deny approval of the Joint

5

6

7

8

9

10

11

Application because it is contrary to Section 7-204 in that it will have a significant adverse effect

on competition and will result in an adverse rate impact on retail customers. However, should

the Commission none-the-Iess not reject the Joint Application, the Commission should impose

both pre-approval conditions and requirements and post-approval conditions and requirements on

I
the Joint Applicants as conditions for its approval of the acquisition ofAmeritech by SBC.

12 Q. Does the Commission have the authority to impose such conditions and requirements on

13 the Joint Applicants?

14

terms, conditions and requirements as, in its judgement. are necessary to protect the interests of

IS A.

16

Yes. As earlier stated, Section 7-204(f) empowers the Commission to «impose such

17

18

19

20

21

the public utility and its customers-"

Q. What pre-approval conditions should the Commission impose?

22
A. NEXTLINK urges the Commission to impose upon 10int Applicants pre-approval

23

24

25

conditions that are based on the conditions and requirements adopted by the FCC in its approval

of the Bell AtlanticJNYNEX merger. The Commission, however, should strengthen and improve

the conditions initially adopted for Bell AtlanticINYNEX because NEXTLlNK's experience in

18
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New York and Pennsylvania demonstrates that even a carefully-aafted consent decree may be

insufficient to curb anti-competitive conduct. What NEXTLINK found was that once the Bell

AtlanticINYNEX merger was consummated, the newly merged company quickly began to

disavow or distort the pro-eompetiti"e safeguards it had voluntarily adopted.

NEXTLINK. urges the Commission to consider Bell AtlanticINYNEX's compliance with

the FCC's merger requirements during the past year. Such an examination will permit the

Commission to identify which acquisition requirements and conditions are effective, and. which

are not. The knowledge gained from this analysis will ~nab1e the Commission to craft new and

more stringent safeguards that would prohibit any potential backtracking by SBCIAmeritech if

and when approval ofSBC's acquisition of Ameritech is obtained.

A closer look at Bell AtlanticINYNEX's actions reveal that the company has managed to

successfully backtrack from its commitment to the FCC to produce performance monitoring

reports designed to identify discrimination in the provision ofinterconnection, unbundled

network elements, and resale service. For example, Bell AtlanticINYNEX refused to report
,

transactions it claimed were "statistically insignificant" because they did not meet a certain

reporting threshold In the case ofreporting local loop orders, Bell Atlantic refused to report

anything less than 1000 orders made by any carrier on a monthly basis. In addition, Bell

AtlanticINYNEX attempted to report penonnancc on an aggregated basis in an effort to mask its

treatment of individual competitive local exchange carriers. Moreover, Bell AtlanticINYNEX is

currently not held accountable for semce provisioned below the statutory "parity" standard

because its existing performance reports essentially permit Bell AtlanticINYNEX to use a

statistical construct to offset "bad" performance with c<good" performance in another service

area.
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One of the most important pro-competitive safeguards that the FCC imposed on Bell

AtlanticINYNEX is the duty to negotiate into interconnection agreements enforcement

mechanisms that ensure compliance with each performance standard. Unfortunately. Bell

AtlanticINYNEX has successfully sidestepped this requirement as welL For example, Bell

AtlanticINYNEX has consistently refused to negotiate the inclusion of incident-based liquidated

damage enforcement provisions into its interconnection agreements. Instead, Bell

AtlanticfNYNEX has put in much time and effort to design an elaborate system of'~erfonnance

credits" that provide CLECs with rebat~ on recurring and/or non-recurring charges associated

with the particular service provisioned below the '"parity standard." Bell AtlanticINYNEX's

proposed performance credits. however, rebate only five (5) to ten (10) percent ofa service

charge. These "performance credit" based rebates are woefully inadequate and provide no

incentive for an RBOC to provide non-discriminatory service.

NEXTLINK.'s experience in Pennsylvania and New York demonstrates that this

Commission. as a prerequisite for approving the merger, must establish a mandatory and

detailed performance reporting requirement that will enable competitive service providers to

quickly and clearly determine whether SBC/Ameritech is provisioning service in a non-

discriminatory fashion. The Commission must ensure that any performance reporting

requirement it adopts will require SBC/Ameritech to report all service transactions on a CLEC-

by-CLEC disaggregated basis, and will not permit SBClAmeritech to use any statistical model

that allows "'bad" performance in one service category to be offset by "good" performance in

another service category.

More importantly, the Conunission must require that SBC/Ameritech include in all of its

CLEC interconnection agreements self-executing incident-based liquidated damage enforcement

20
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provisions. Such enforcement provisions are administratively efficient because they require

little, ifany, regulatory oversight and they also ensure that the incumbent monopolist has the

right incentive to provision service at the statutory "parity" standard.

5

6

Q. What post-approval conditions should the Commission impose?

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

A. NEXTLINK recommends that the Commission adopt a post-approval condition that

SBCIAmeri.tech submit to a post-approval compliance proceeding before the Commission that

would be conducted on an annual basis until SBCIAmeritech can demonstrate that the local

market in illinois is irreversibly open to competition. This proceeding would require

SBCIAmeritech to show that it is in full compliance with all Federal and State acquisition

conditions and requirements.

NEXTLINK also recommends that the Commission adopt a post-approval condition that

would require SBCIAmeritech to offer in Illinois any technically feasible service, facility, and/or

interconnection arrangement that SBCIAmeritech currently or subsequently provides in any other

state within its combined service tenitory.

Q. In summary, what should the Commission's action be regarding the Joint Application?

22
A. The Commission should d,eny the Joint Application from SBC and Ameritech. SBC's

23

24

25

acquisition ofAmcritech provides no verifiable competitive benefits to illinois, but instead

hanns existing competition and eliminates a potential competitor, which violates the Seetion 7-

204 prohibition against the acquisition having a significant adverse effect on competition and an

21
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2

3

4

5

6

adverse rate impact on retail customers. After the Commission has reviewed all of the facts, I

am confident that the Commission will conclude that this proposed acquisition is not permitted

under Illinois law and is not in the best interests of illinois.

However, should the Conunission determine that it will notreject the Joint Application,

the Commission should impose the pre-approval and post-approval conditions set forth in this

testimony.
7

8

9
Q.

10

11 A.

12

13

14
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25

Does this conclude your testimony?

Yes it does.

22
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Federal Communications Commission

Federal CommuniCltioDS Conunission
WasbingtoD, D.C. 20554

Adopted: June 24,1998

Ms. Pabicia E. Koch
Assistant Vice President,

Government Relations - FCC
Bell Atlantic Corporation
1300 I Street NW, Suite 400W
Washingto~ DC 20005

Dear Ms. Koch:

DA 98-1Z28

Released: Jnne 24, 1998

In this letter, the Accounting Safeguards Division ("ASD") addresses the resolution of
certain issues concerning Bell Atlantic's Performance Monitoring Report f'PMRU

) submissions
filed pursuant to the Bell AtlanticINYNEXMerger Orderl and the progress Bell Atlantic has
made in filing such reports.

rn November 1997 and February 1998, Bell Atlantic filed its PMR submissions in
accordance with the Bell AtlanticINYNEXMerger Order.'l After ASD staffrevie~edthe PMR
submissions and identified certain issues with these filings, we released a letter directing Bell

NYNEX CotpOr:ation Transferor, and Bell Atlantic Corporation TIaIlSfcrce. For Consent to Transfer Control
of NYNEX Corporation and Its Subsidiaries, Memorandum Opinicn and Order. 12 FCC Red 19985 (1997)(Bell
AtltJntidNynu: Merger Order).

J See Notice ofFiling Schedule for Ben Atlantic Performance Monitoring Reports, Public Notice, 13 FCC Red 2229
(1998) (es12.blishing filing schedule for Bell Atlantic paformance monitoring reports).
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DA 98-1228

Atlantic to revise its PMR. submissions in order to be consistent with Appendix D of the Bell
AtlanticINYNEXMerger Order ("Appendix D"V In a series ofmeetings with ASD staff, Bell
Atlantic representatives discussed. and agreed to correct these issues. Specifically, Bell Atlantic.
will revise the labelling format ofits PMR submissions and provide corrected copies ofthe
November 1997 and Februaxy 1998 PMR submissions on or before July 6, 1998. In addition,
Bell Atlantic will provide a glossary of terms and detailed definitions as a common reference
document for future PMR filings no later than the August 1998 PMR submission." We anticipate
that these actions will help ensure that the PMR data is clear, usable, and consistent with
Appendix D of the Merger Order.

~ See generally Letter from Kenneth P. Moran. Chief, Accounting Safeguards Division., FCC, to Pat1icia E Koch,
Assistant Vice President, Government RclalioD.S, 13 FCC Red 7326 (1998).

4. In a meeting with ASD staff on JUDe 3, 1998, Bell Atlantic noted that it bas raised its slandard for reporting
dedicated final trunk blockage from the B.Ol standatd stated in Appendix D to "the B.OO5 used for common trunk
blockage. Bell Atlantic will describe these activities in the fonhcoming glossary document.

2
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Bell Atlantic's May 1998 PMR submission contained certain labelling and reporting
errors that were not evident in earlier sUbmissions. Specifically, the paper and electronic
versions ofthe May 1998 PMRs contain different data in some metrics.s In addition, Bell
Atlantic erroneously labelled certain proprietary data as "non-proprietBry." After discussing
these issues with ASD statt Bell Atlantic has been correcting the labelling and reporting errors
and will provide a corrected version ofthe May 1998 PMR. submission on or before July 6, 1998.
We anticipate that Bell Atlantic's review and Ie-examination will ensure that the May 1998 PMR.
data is accurate and consistent with Appendix D ofthe Merger Order.

As a general matter, we are encouraged by Bell Atlantic's efforts to implement this
reporting program.. We are concerned, however, about the error rates we have found in the three
submissions Bell Atlantic has filed to date. We believe Bell Atlantic is working to solve the
problems and we fully expect that these issues will not arise in the August 1998 and subsequent
filings. If there is anything the ASD staffcan do to facilitate the reporting process, please feel
free to contact us at any time. In the meantime, ifyou have any questions concerning tins letter
or would like to further discuss these issues, please feel free to contact Anthony Dale at (202)
418-2260 or Whiting Thayer at (202) 418-0822.

Sincerely,

Kenneth P. Moran
Chief, Accounting Safeguards Division

• For examplc, in Metric 20.01, % Dedi=ted Final Trunk Blockagc, r.;por\l:d. lor Maryland in the:: May 1998 PMR
tiling, the non-proprietary paper submission showed results oro.oo, 0.00, and 0.50 for the three months covered by the
PMR. TIle non-proprietary electronic submission, however, showed results of0.00, 0.00, and 0.00, respectively.

3
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Federal Communications Commission

Federal CoDUDunieatlons CommissioD
Washington, D.C. 20554

April 13, 1998

Ms. Patricia E. Koch
Assistant Vice President, (JQvemmcnt Relations * FCC
Bell Atlantic Corporation
1300 I Street NW, Suite 400W
Washington, DC 20005

Dear Ms. Koch:

DA98-711

In reply refer to:

Released: April 13, 1998

The Accounting Safeguards Division ("ASD") has found several deficiencies in Bell
Atlantic's Performance Monitoring Report ("P1\1R.") submissions filed pursuant to the Bell
AtlanticINYNEXMerger Order. 1 In this letter, we direct Bell Atlantic to revise its PMR definitions
and to update its reporting procedures in order to ensure consistency with Appendix D ofthe Bell
AtlanticINYNEX Merger Order ("Appendix DIt). In addition, we address several suggestions
presented by Bell Atlantic to improve the definitions ofindividual metrics.2

Metric 2: OSS Inteiface Availability. Bell Atlantic appears to have inislabell~ this
measurement. Appendix D defines this metric as "% of Time OSS Interface is actually available
compared to. scheduled a.vailability." Bell Atlai:ltic's subsmissions indicate that this metric is
reported in "hours" instead of a percentage. To maintain consistency with Appendix D, Bell
Atlantic should revise the la.hel of its subsmissions and report data in this metric as a percentage.

Metric 8.- Average Offered Interval. In its February 3, 1998 letter, Bell Atlantic suggests
that future reports show the average offered interval for "Special Services - Dispatch (Total) for
Retail, Resale, and UNE" because the line size breakouts specified in Appendix D do not produce
meaningful measures. Specifically, Bell Atlantic noted that the intervals offered for Retail, Resale,
and UNE Special Services are based on the product instead of the line size of the order. We believe
that this is a reasonable suggestion and. therefore, we permit Bell Atlantic to file PMRs with this
modified definition for Metric 8, so long as Bell Atlantic notes the modification on its future
submissions.

Metric 9.- Average Completed Inte1VQ./. In its February 3, 1998 letter, Bell Atlantic

NYNEX Corporation Transferor, and Bell Atlantic Corporation Transfaec. For Consent to Transfer Control
ofNYNEX Corporation and Its Subsidiaries, Memorandwn OpiJtioll and Order, FCC 97~286 (reI. August 14, 1997).

2 Lcttcr from Patricia E. Koch., Assistant Vice Prt:sident, Government Relations. to Anthony Dale, Attorney,
Accowlting & Audits Division, Common Carrier Bureau, FCC 1 (Feb. 3, 1998).
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suggests that future reports for Metric 9 show the average completed interval for "Special Services 
Dispatch (Total) for Retail, Resale, and UNE" because the line size breakout for special services
does not produce meaningful measures. We believe that this is a reasonable suggestion and,
therefore, permit Bell Atlantic to file PMRs with this modified definition for Metric 8, so long as
Bcll Atlantic notes the modification on its future submissions.

Melric 11: % Missed Installation Appointment. Bell Atlantic entitled this metric "%
Missed Appoin1ment - BA," and reports Interconnection Trunks (11.10 and 11.11) as the
percentage of trunks (for north sta1es) and the percentage of orders (for south states). Appendix D
ofthe Order labels this metric "% Missed Installation Appointments." To avoid possible confusion,
Bell Atlantic should label this metric consistently with Appendix D of the Order. Additionally,
Bell Atlantic should report Interconnection Trunks (11.10 and 11.11) as the percentage oforders for
both northern and southern states as specified in Appendix D.

Metric 12: Facility Mrssed Orders. Bell Atlantic entitled this metric "% Missed
Appointment - Facilities," and reports Interconnection Trunks (12.07 and 12.08) as the percentage
of trunks (for north states) and the percentage of orders (for south states). In Appendix D, this
metric is labelled ''Facility Missed Orders. II To avoid possible confusion, Bell Atlantic should label
this metric consistently with Appendix D of the Order. Additionally, Bell Atlantic should report
Interconnection Trunks (12.07 and 12.08) as the percentage of orders for both northern and
southern states as specified in Appendix D.

In its February 3, 1998 letter, Bell Atlantic suggests that the reports for Metric 12 should
show the percent of installation appointments missed due to lack of facilities for Retail POTS,
Resale POTS, and UNE POTS without further disaggregating the measurements. into "dispatch"
and "no dispatch" categories. Because this change will increase the accW"3.cy of the reports, Bell
Atlantie is pennitted to make this minor modification so long as Bell Atlantic annotates this
modification on the reports filed with the Commission and provided. to third parties.

Metric 13: % Installation Troubles within 30 Days. Appendix D defines this metric as
"Troubles received on Jines within 30 days of service order activity as a pcrcent of lines ordered in
30 days." Bell Atlantic's PMR Definitions describe this metric as reporting the "Percentage of
LineslCircuitsffnmks Installed for which a Network Trouble is reported and found within 30 days
of installation (or service order activity)." We require Bell Atlantic to remove the qualifiers
"netwoIk trouble" and "and. found" from its definition, and report data in accordance with the
definition in Appendix D.

Metric 14: Customer Trouble Report Rate: Appendix D defines this metric as IlInitial
Customer direct or referred. troubles reported within a calendar month where cause is determined to
be found to be in the network (not customer premises equipment, inside wire, or carrier equipment)
per 100 lines/circuits in service. II Bell Atlantic's PMR Definitions describe this metric as reporting
troubles on regulated services, but the Appendix D definition does not distinguish between
regulated or nonregulated services. Therefore, Bell Atlantic should report all Customer Trouble
Reports in accordance with the Appendix D definition. In addition, Bell Atlantic should include a

2
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notation in its data submissions for metric 14 identifying the unit of measurement as "per 100
lines/circuits in service.n

Metric 15: Missed Repair Appointments. Appendix D defines Metric 15 as the percent of
Trouble Reports not cleared by the date and time committed, excluding misses where the
competing carrier or end user causes the missed appointment. Bell Atlantic modifies the definition
ofMetric 15 with the phrase "Initial Customer Trouble Reports found to be network troubles." We
require Bell Atlantic to remove the modification "Initial Customer Trouble Reports., fOWld to be
network troubles (Disposition Codes 3. 4. and SIt from its PMR Definitions, and report all Missed
Repair Appointments except those explicitly excluded by Appendix D.

Metric 16: Mean Time to RePair. Appendix D defines Me1rie 16 as the "[a]verage duration
time from receipt of trouble report to clearing of trouble report." In its submissions. Bell Atlantic
notes that it will report on "Initial Customer Trouble Reports found to be network troubles." We
require Bell Atlantic to remove the qualifiers IIInitial Customer Trouble Reports," and lIfound to be
network troubles. II and report the average duration oftime to clear a trouble report as specified in
Appendix D. Additionally. because Appendix D requires that special circuits and trunks be
reported as "Stop Cloek," Bell Atlantic should report metric 16.08 Interconnection Trunks as Stop

- Clock instead of "Total Hours."

Metric J7: Out ofService> 24 Hours. Appendix D defines this metric as "the percent of
troubles cleared in excess of 24 hours.Ii Bell Atlantic's submissions describe this metric as
reporting the "percentage of network troubles." Bell Atlantic's submissions further note that the
"Out of Service period commences when the trouble is entered into BA's designated trouble
reporting interface." We require Bell Atlantic to remove the qualifier "network troubles" from its
definition and to report data in accordance with the definition in Appendix D. In addition, Bell
Atlantic should measure the ttOut ofService period" from the time they receive the trouble report in
accordance with our ARMIS procedures, instead of when the trouble report is entered into Bell
Atlantic's system.3

Metric 18: % Repeat Trouble Reports within 30 day.s. Appendix D defines this metric as
"Trouble reports on the same line/circuit as a previous trouble report within the last 30 calendar
days as a percent of total troubles reported." Bell Atlantic's PMR Definitions modifies this
definition by reporting troubles that originated as a disposition code other than CPE or a customer

, A!l part of the Automated Reporting Management lnfol:I1llltion System ("ARMIS"), incumbent local exchange
camas file 8.IlD.ual service quality repOI1S dJat include data for "Out-of-Sexvice Average Repair Interva1." ARMIS
43-05 Row Ins1Iuction5, Row 0145 Out-of-Service Average Repair Interval defines the intcrval as lithe total time from
receipt of the customer trouble to clearing the trouble.. Clearing represents the final disposition of the report, either
repai...ing die problem or closing the report to another category', such as a no trouble found categol)'.to See Revision Qf
ARMIS Annual Summary Report (FCC Report 43-01), ARMIS USOA Report (FCC Report 43-02), ARMIS Joint Cost
Report (FCC Report 43-03) ARMIS Access Report (FCC Report 43-(4), ARMIS Service Quality Report (FCC Report
43-05), ARMIS Customer Satisfaction Report (FCC Report 43-06), ARMIS Infra.structuIe Report (FCC Report 43-07),
and ARMIS Operating Data Report (FCC Report 43-08) for Certain Class A and Tier 1 Telephone Companies, Order,
DA 97-2621 (Com. Car. Bue. rel Dec. 16, 1997).

3
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code that has an additional trouble within 30 days for which a network trouble is found. We require
Bell Atlantic to remove the qualifiers "other than CPE," and "for which a network trouble is found,"
and report data in accordance with. the Appendix D definition.

Metn"c J9: % Common Trunk Blocldng. Bell Atlantic erroneously reported Dedicated
Final Trunk Blockage in this metric. We require Bell Atlantic to correct this error and report the
percentage of Common Tronk Blocking exceeding the engineering design blocking standard of
ROOS. We also direct Bell Atlantic to specify in its submissions that Metric 19 reports data using
the design blocking standard ofB.OOS only.

Metric 20: % Dedicated Final Trunk Bloc/d.ng. Bell Atlantic erroneously reported
Common Final Trunk Blockage in this metric. We lequire Bell Atlantic to correct this error and
report the percentage of Dedicated Final Trunk Blocking exceeding the engineering design
blocking standard ofB.O!. We also direct Bell Atlantic to specify in its submissions that Metric 20
reports data using the design blocking standard ofB.01 only_

We recognize that the data collection systems deployed in the northem states may be
different than those used in the southern states, and that these systems may be the reasons behind
certain differences in the way Bell Atlantic reports PMR data. Reporting measurements in a
uniform manner, however~ is absolutely critical for Commission staff to analyze and evaluate the
PMR data. Therefore, we expect Bell Atlantic to standardize its reporting procedures and
nleasurements between northern and southern states as soon as possible. For those PMRs that are
not yet standardized, such as Metric 11 and Metric 12, Bell Atlantic should provide a pl~

including an implementation schedule, for reporting the PMR data for the northern and southem
states in a uniform manner.

As a final matter, we expect Bell Atlantic to provide revised submissions of the PMRs
within a reasonable time after receipt of this letter. Because resubmitting the PMRs may require
Bell Atlantic to reference the raw data underlying the November 12. 1997 and February 17, 1998
filings, Bell Atlantic should take iInrnediate steps to revise its PMR submissions, which may
require keeping the laW data for longer than the 150 day period stated in Appendix D-

If you have any questions concerning this letter or would like to discuss the issues
addressed, please feel free to contact Anthony Dale at (202) 418-2260.

Sincerely,

Kenneth P. Moran
Chief, Accounting Safeguards Division
Common Carrier Bureau. FCC
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Q. Please state your name and business address for the record.

A. My name is Daniel Gonzalez and my business address is 1730 Rhode Island Avenue, N.W.,

Suite 1000, Washington D. C. 20036

Q. By whom are you employed and in what capacity?

A. I am employed by NEXTLINK. Communications, Inc. as Director, Regulatory Affairs

Q. Are you the same Daniel Gonzalez who previously provided. testimony in this proceeding?

A Yes lam.

Q. What is the purpose of your rebuttal testimony?

A. I will be responding to various statements made by the witnesses of the Joint Applicants in

their rebuttal testimony. r will demonstrate that the Joint Applicants have failed to provide any

useful, reliable or significant facts regarding the impact ofthe acquisition and have instead

adopted what can be called a "stealth.. strategy whereby the Joint Applicant provide as little

information to the Commission as possible in seeking Commission approval. In addition, I will

provide responses to some ofthe questions proffered by the Commissions in the November 20,

1998 Notice ofRuling.

2
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Q_ Do the witnesses for the Joint Applicants make any factual showing that the proposed

acquisition is not likely to have a significant adverse effect on competition in lllinois?

A. No. Mr. Gebhardt, when asked if~e propose4 merger will have an adverse impact of

competition, simply replies "no". (Gebhardt at page 12.) Mr. Kahan states ••... I do not think

14l 033

future or potential harm are proper subjects of consideration.~' (Kahan at page 46.) Mr. Harris

states " ...the merger would not have a significant adverse effect on competition because there

are so many other actual and potential entrants in those markets." (Harris at page 9.) The only

argument put forward is Mr. Harris' statement that the mere existence of other providers of local

exchange services means that this acquisition will not have a significant adverse effect on

competition. The Joint Applicants' witnesses have ignored the statutory standard of Section 7-

204{b)(7) of the Public Utilities Act prohibiting the acquisition from having a significant adverse

effect on competition. This cursory handling of the statutory standard ignores the fact that

reseUers and facilities-based local service providen; alike are reliant upon Ameritech as the

incumbent monopoly in: some fashion in the provisioning of local exchange service.

Q. Do Messrs. Gebhard~ Kahan and Hams thoroughly address the issues involved in competitor

dependency on Ameritech to provide local service in a manner necessary to support their

determination that there would be no significant adverse effect on competition?

A No. These witnesses have totally failed to 4emonstrate by way of their testimony that this

acquisition will not have a significant adverse effect on competition. The witnesses have also

3
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failed to adequately address how the acquisition will impact the business relationship between

Amerilech and the local exchange competitors, a working relationship that is essential to

compelitive local exchange carriers' ability to compete.

Q. Are you aware of other information that shows that the Joint Applicants do not have an

adequate basis for their claim that the proposed acquisition will not have a significant adverse

effect on local competition?

A. Yes. Based upon the Joint Applicants responses to NEXTLINK's First Data Request

dated October 14, 1998 Questions 1 and 8. it is obvious these witnesses do not have sufficient

information to make the claims they have made regarding the impact of the acquisition on local

competition in Illinois, NEXTLINK's Data Request Question No. 1 asked sac to descnoe the

structure for Ameritech Corporation that will be in place once the acquisition is completed. We

asked that this description should include, but not be limited to, a description ofthe wholesale

and retail units of the combined. entity. as well as the identification ofwhich entity will be

responsible for CLEes in the Midwest, post acquisition. SBC response was as follows:

Ameritech Corporation will be a wholly owned subsidiary of SBC Communications, Inc
In advance ofposl-merger planning with Arneritech, SBC does not have additional
details such as a description ofthe wholesale and retail units of the combined entity as
well as an identification ofwhich entity will be responsible for CLECs in the Midwest,
post merger, SBC and Ameritech have not yet developed any in-region post merger
business, operationaror implementation plans. .. (Exhibit 1.)

NEXTLINK's Data Request Question No.8 asked SBC "Will the combined entity provide for

complete electronic interfaces (operational support systems) to facility-based CLECs for the

following systems.. ,"

4
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SBC's response was as follows:

At this lime it is not known what the combined entity will provide for complete electronic
interfaces (operational support systems) to facility-based CLECs. The .
explanations below are indicative ofthe current OSSs within Southwestern Bell
Telephone Company (SWBT). .. (Exhibit 2.)

Based upon these two responses above, it is clear that the Joint Applicants do not posses

sufficient factual information to ensure the Commission that this acquisition will not have a

significant adverse impact on competition.

Q. Joint Applicant witnesses Kahan and Harris claim that no competitor would be eliminated

from the Illinois market by the acquisition because SBC would not otherwise be entering the

Illinois market. Do you agree?

A. No. The facts ofthe Joint Applicants' pre-acquisition conduct belies the claims ofKahan

and Harris that SBC would not otherwise be entering the illinois market. Prior to the

announcement of the acquisition, Ameritech pursued a strategy of entering out-of-region

markets in several states. These states included Missouri, California and Texas, where SBC is

the monopoly local service provider. Mr. Kahan states in his testimony that "we believe that the

incumbents with whom we will be competing (i.e., Bell Atlantic, US West, BeliSouth and GTE)

will choose to respond in a competitive marmer." (Kahan at page 23.) If the competitive

response argument set forth by Mr. Kahan is correct, then SBC would have responded to

Ameritech's entry into SBC territory by entering the Illinois market and other states where SBC

is the monopoly local service provider. Therefore, the result ofthis acquisition is that a

competitor has been eliminated.

5
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Q, Do the Joint Applicants' witnesses attempt to offer any other competitive justifications

for the acquisition?

A. Yes. Mr. Kahan suggests that the need for on~stop shopping is a reason for approval of

the acquisition_ (Kahan at pages 50-51.)

Q. Do Mr. Kahan's arguments regarding on~stop shopping provide a justification for the

acquisition?

A. No. Mr. Kahan argues in his rebuttal testimony that competitors want SBC and

AIIleritech to follow a standard CLEC model of entry and to force incremental entry upon SBC

and Ameritech while those same competitors promote their ability to provide a one-stop

shopping capability to customers. (Kahan at page 50.) He sees SBC's and Ameritech's inability

to offer one-stop shopping as detrimental to their abilities to compete. (rd.) What Mr. Kahan

fails to say is that SBC's and Ameritech's ability to offer one-stop shopping is completely within

their control and that this acquisition has no impact upon their ability to provide one-stop

shopping. Arneritech is capable of seeking authority to provide local service to any customer

throughout the United States and interLATA long distance service to any customer outside ofits

existing local service territory. Ameritech may also seek interLATA authority within lllinois

under Section 271 of the Telecommunications Act of 1996 at any time. This acquisition will not

provide Ameritech with the ability to provide one~stop shopping within its current local service

territory. All Ameritech needs to do to provide one stop shopping is meet the requirements of

6
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Section 271 and open its markets to local competition. IfSBC and Ameritech were serious about

offering one-slop shopping, the focus oftheir energy would be to open their existing monopoly

markets to competition rather than consolidating monopoly power.

Q. Do you agree with the opinion ofMr. :K3h3n that the implementation of the National-

Local Strategy ofJoint Applicants will lead to the opening of Ameritecb monopoly local

markets to competition?

A. No. Mr. Kahan indicates in his rebuttal testimony how massive an undertaking it will be

to launch their National-Local Strategy into 30 markets that cover portions ofover 20 states and

involve 8,000 employees and billions ofdollars ofnew spending. Mr. Kahan attempts to

compare SBC's integration ofPacific Telesis to the integration of Ameritech and the National-

Local Strategy. (Kahan at page 61.) As I discussed in my Direct Testimony, SBe's integration

ofPacific Telesis has not facilitated increased local competition in California. Therefore, this

analogy fails to demonstrate that implementation of the National-Local Strategy will result in

competitive benefits in Illinois. It is difficult to conceive of how the acquisition of Ameritech

and the National-Local Strategy will encourage or even allow the Joint Applicants to better focus

on opening up their local markets to competition. In fact. the financial cOlIl1Ilitment required by

the National-Local Strategy gives the Joint Applicants incentive to protect their monopoly

revenue stream in states such as lllinois to finance the strategy rather than open the monopoly

markets to competition and risk losing revenue.

7
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Q. Have the Joint Applicants presented sufficient factual evidence regarding other issues

important Lo this Commission's determinaLion in this matter?

~038

A. No. Joint Applicants' witness Jennings testified that the acquisition will not lead to a loss

ofjobs at Ameritech. However. SBC's responses to NEXTLINK Data Requests cast great doubt

upon those representations. In response to NEXTLINK Data Request No. I, as cited above, SBC

stated that it has Unot yet developed any in-region post merger business. operational or

implementation plans." Moreover, in response to NEXTLINK questions regarding whether the

current level of staffing would be maintained in the Ameritech Unbundling Center, the Network

Engineering Control Center and at Arneritech Long Distance Industry Services. SBC stated that

it "does not have any specific plans regarding the level ofstaffing" in such organizations.

(Exhibits 3 and 4.) In light of this admitted lack of certainty regarding the post-acquisition

structure of the new entity. SBC's representation that there will be no job losses is suspect. SBC

wants the Commission and the citizens of illinois to believe that this acquisition will not result in

any loss ofjobs, but in reality is unwilling to make that commitrn.ent.

Q. Joint Applicants' witnesses contend that the Commission should consider the issue of

dilution ofshareholders' earnings in determining whether to approve or reject the proposed

acquisition. Do you agree?

A. The Commission should consider the dilution ofthe value ofAmeritech stock to

shareholders only to the extent required by Section 6-103 ofthe TIlinois Public Utilities Act.

Otherwise, I find it inappropriate for the Joint Applicants Lo seek approval of an application that

8
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will be to the detennent of Illinois and local competition simply to minimize the financial impact

on their shareholders.

Responses to Questions of the Commissioners in the November 20,1998 Notice of Ruling

Q. Did the Commissioners ask any questions regarding Section 271 ofthe

Telecommunications Act of 1996?

A. Yes.

Q. What is your understanding ofSection 2.71 as it applies to the Bell Companies?

A. Section 271 sets forth the checklist ofcompetitive requirements that a Bell Company must

satisfy ill order to provide in-region interLATA senrices (e.g. interLATA long distance).

Q. Do you agree with Mr. Kahan and Mr. Gebhardt that the conditions set forth in Section 271

have no place in this proceeding?

A. No. TIle intent of Section 271 of the Telecommunications Act of 1996 is to ensure that a Bell

Company's local exchange market has been effectively opened. to competition. Until such time

as a Bell Company has met the requirements set forth in Section 271, a local market has not been

effectively opened to competition. As of today, neither ofthe Joint Applicants has received

Section 271 approval in any state. In fact, Mr. Richard Notebaert, Chairman and CEO of

9
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Ameritech, recently stated that Ameritech was "done" with Section 271. (Exhibit 5). In other

words, Arneritcch has no intention of even attempting to comply with the competitive

requirements of Section 271. Therefore, if the Commission wishes to lessen the significant

adverse impact of this acquisition upon local competition in Dlinois, it should require Ameritech

to meet the competitive checklist set forth in Section 271, and thereby effectively open

Ameritech's local exchange market to competition.

Conclusion

Q. What is your recommendation to the Commission regarding this matter?

A. As stated in my direct testimony, the Commission should deny approval of the Joint

Application because it is contrary to Section 7-204 of the Public Utilities Act because the

acquisition will have a significant adverse effect on competition and will result in an adverse rate

impact on retail customers. In the alternative, if the Commission does not reject the Joint

Application, the Commission should impose both pre-approval conditions and requirements and

post-approval conditions and requirements on the Joint Applicants as conditions for its approval

ofthe acquisition ofAmeritech by sac. The details regarding those conditions are set forth in

my direct testimony. (Gonzalez Direct Testimony at pages 18 through 22.)

Q. Does this conclude your testimony?

A. Yes.

10
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Docket No.: 98-0555
Data Request Originated By: NextUnk Illinois
Date of Request: October 14, 1998
Question No.: 1
Request fol'" Document No.: N/A
Date of SBC's Response: October 28, 1998
Respondent's Name: James S. Kahan
Respondent's Title and Company: Senior Vice-President, Corporate Developm~nt,

SBC Communications Inc.

guestion:

Please describe the structure for Ameritech Corporation that will be in place once
the merger with SBC is completed. this description should include, but not be
limited to, a description of the wholesale and retail units of the corabined entity, as
weU as an identification of which entity will be responsible for CLECs in the
Midwest, post merger.

Answer:

Ameritech Corporation will be a wholly owned subsidiary of SBC Communications,- Inc.
In advance of post-merger planning with Ameritech., SBC does not have additional
details such as a description of the wholesale and retail units of the combined entity, as
well as an identification of which entity will be responsible for CLECs in the Midwest,
post merger. SBC and Ameritech have not yet developed any in-region post-merger
business, operational or implementation plans. -SBC and Ameritech senior managers
have had preliminary meetings designed to promote a better understanding of each
company's philosophies and operations, but have not formulat~developed or approved
any specific in-region post-merger organizational, business, implementation or service
improvement plans. Such plans have not been developed as of this time for the following
legitimate business and legal reasons:

1) Uncertainty concerning exactly when the merger will receive final regulatory
approval. Because of this uncertainty, it is not a prudent or a wise use of resOll.:ces to
develop detailed in-region post merger plans at this time.

2) The importance of focusing management and employee attention towaro current
customer needs, business plans and company priorities rather than speculative
post-merger organizational structures and operations. As a resu1~ SBe and Ameritech
have not yet undertaken the detailed assessments of the others' operations that must be
completed before realistic post-merger in-region implementation plans can be developed.

SBCAM1L
022474
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3) In view of the antitrust laws and the Depanment of Justice's concern about
pre-approval merger activity, the cornpanies are not in a position at this point to exchange
the proprietary, peISonnel and highly confidential information necessary to fully develop
post-merger in-region implementation plans;

4) The fact that the assets, operations and staffs ofSBC and Ameritech cannot be legally
consolidated or integrated until the proposed transaction receives final regulatory
approval; and

5) The fact that any post-merger implementation plans developed at this time would be
indefinite and subject to modification based on changing competitive situations. market
conditions and regulatory requirements. This is especially true with regard to post
merger sr.affmg needs and organizational planning for the long distance subsidiary, which
will be affected significandy by the different dates that the combined company receives
FCC authority to provide landline long distance services not only in each of the
Ameritech states, but also in Califomi~Nevada, Texas, Missouri, Arkansas, Kansas and
Oklahoma..

The foregoing response is hereinafter referred to as the general statement on post-merger
planning.

SBCAMIL
022475
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Docket No.: 98-0555
Data Request Originated By: Nextlink Illinois
Date of Request: October 14, 1998
Question No.: 8
Request for Documcnt No.: N/A
Date ofsac's Response: October 28, 1998
Respondent's Name: .James S. Kahan
Respondent's Titlc and Company: Senior Vice-President, Co.-porate Development.

sac Communications Ine.

Question:

Will thc combined entity prOVide for complete electronic interfaces (operational
support systems) to facility-based CLECs for the following systems:

Answer:

At this time it is not known what the combined entity will provide for complete electronic
interfaces (operational support systems) to facility-based CLECs. The explanations
below are indicative of the current OSSs within Southwestern Bell Telephone Company
(SWBl).

(a) Electronic Data Interface C'EDI"} transfers for Account Service Records
t'ASRs") and Loop Service Records ("LSRs")

Answer:

In SWBT, "ASR" is an acronym for Access Service Request. "LSR" is an acronym for
Local Service Requests. EXACT is the interface used to process an ASR and generate
service orders mechanically, while EDI and LEX are the interfaces used to issue an LSR.°

EXACT (Exchange Carrier Tracking System) provides order entry, control, and tracking
for the service reps in the IeSC. Interexchange carriers send orders via ASRs and the
ICSCs utilize the system to forward the ASR to SORD. EXACT allows service reps to
mechanically process ASRs and generate service orders mechanica.l1y.

SWBT accepts orders (or local Interconnection Trunks and dedicated facilities
electronically using the Access Services Request (t4ASR70

) process. SWBT is in
compliance with OBF Version 18 ofthe ASR Both Network Data. Mover

SBCAMIL
022482
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In SWBT, access 10 the Customer Service Records ("CSRn
) is via DataGate, which.

provides an application to application access option. Electronic access to the CSR is
through Verigate or EASE.

EASE is an on·line system that was developed as a service order negotiation tool for
SWBT's own retail service representatives, and is currently used by SWBT retail service
representatives to serve both residence and business customets.

Verigate is a OUI from the SWBT Toolbar platform that operates with Windows™ and
provides CLECs access to pre-ordering functions available from SWBT's "back office"
systems through DataGate. Verigate was designed for CLECs that do not want to use
EASE or to pursue development of their own software programs or applicati.o~ and
choose not to use DataGate.

DataGate is a SWBT gateway which provides an application-to.application electronic
interface for those CLECs with their own software programs or applications. DataGate
provides a convenient gateway that allows a CLEC to acquire all pre-ord~r information
from a single interface, in real-time, using the CLEC's negotiation system. It provides
CLECs f with pre-ordering capabilities for resold services and UNEs. In addition.,
DataGate also proyides application-to·application interface services to many SWB
intemallegacy applications.

(e) Access to CSRs through Billing Telephone Number'S.

Answer:

In SWBT, within the CSR function., CLECs can perform three functions. One of the
functions is auto fetch which allows CLECs to view up to ten bill-on accounts that reside
under a Master Billing Telephone Number.

SBCAMIL
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C·NDM'·) and Unix Telis electronic interfaces support this process. The ASRiNDM
process is currently being used between SwaT and IXes for the ordering of Access
Services.

SWBT's EDI Gateway provides an electronic interface which confonns to the Ordering
and Billing Forumffelecommunications Interface Forum ("OBFffCIF") national
guidelines. This capability enables the CLECs to electronically submit LSRs to SWBT,
receive acknowledgments, confirmations and completion status utilizing the CLEC's user
interface.

LEX is a graphical user interface developed for CLECs by SWBT. LEX was designed to
operate on Windowsnt. It allows CLECs to electronically create and transmit resale
services and UNEs LSRs to SWBT. LEX also enables CLECs to receive
acknowledgments and notification of error details from SWBT, and to track FOC and
SOC status ofLSRs. LEX is an option for CLECs that wish to utilize national guidelines
ordering formats but do not have or wish to establish EDI capability. LEX supports the
same types of orders as SWBT's EDI Gateway for resale services and UNEs.
Specifically, for resold services, LEX cUlTendy enables the CLECs to peri'orm
conversions. new connects with basic directory (straight line) listings, changes of service,
disconnects, and suspend order requests on a flow-through basis. For UNEs, LEX allows
CLECs to submit conversion, new connect, change, disconnect, outside move, and
records change orders for unbundled local loops, interim number portability, and switch
ports.

(b) Directory Assistance through the ACES software system. If DA will not be
provided electronically through ACES post-merger, please indicate whether
and through which system, electronic: input into DA will be accomplished

Answer:

SWBT does not have an ACES software system. Directory Assistance information is
updated via th.e Service Order.

(c) Mechanized Street Address Guide ("MSAG") and SAG-

Answer:

Currently in SWBT. the Street Address Guide database is updated via an electronic
download.

(d) Mechanical Links to Customer Service Records (ncsRs")

..-- . ·saCAMIL
022483
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Docket No.: 98-0555
Data Request Originated By: Nextliok llIinois
Date of Request: Odober 14, 1998
Question No.: 23
Request for Document No.: N/A
Date of SBC's Response: October 28,1998
Respondent's Name: James S. Kahan
Respondent's Title and Company: Senior Vice-President, Corporate Develollment,

SHe Communications Inc.

Qu.estion:

Will Ameritech or the combined entity maintain its current level of staffing in the
(ollowing divisions: .

If not, please provide a detailed description of the staffing level for those centers and
a comparison with current staffing levels.

(a) Unbundling Center

Answer:

For the reasons stated in SSC's general statement on post-merger planning (See Response
to Nextlink Interrogator:)' 1), SSC does not have any specific plans regarding the level of
staffing in the Unbundling Center and the Network Engineering Control Center (NECC).
However, as evident from SSC's commitments to Ameritech. its employees and
customers and our actions in California and Nevada following the SBClPTG merger,
SSC is committed to employment opportunities for employees.

On May 1O, 1998. Mr. Edward E. Whitacre. Jr.• the Chairman of SSC, wrote a lener to
Ameritechl~ Chairman. Mr. Notebaert, in which SBC made certain commitments to·
Ameritech., its employees and customers. See attached letter. In addition to se"eIal other
commitments. SBC committed to (i) maintain Ameritech's headquarters in Chicago, (ii)
maintain Ameritech's state headquarters in Illinois. and (iii) insure that, as a resuit ~f the ..
merger, employment levels in Ameritech's five.state region will not be reduced due to
this transaction. Mr. Whitacre's letter also affirms SBC's belief that this t:r.msaction is
based on growth, and SBC fully expects employment levels to increase as a result of the
merger.

SBC wants to emphasize to the employees and customers of Ameritech that Ameritech
will continue to be operated to the fullest extent possible by the current management
team, that the employees of Ameritech will continue to be available to proYide the same
high quality service which the customers of Illinois have come to expect and that sac is

. .-
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committed to insuring (hat Arneritech continues to play an important role in the State of
Illinois.

sac is committed to the principle:: that this merger is about growth. We are committed to
providing significant employment opportunities to the employees of Ameritech. In ¢.is
regard, SBC has committed to ensure that, as a result of the merger, employment levels in
Ameritech's five-state region will not be reduced due to this transaction. Ameritech
recently announced that it will eliminate 5,000 jobs primarily in its cellular and alann
monitoring businesses. The purpose of SBC's commitment is to ensure Ameritech's
employees that this merger will not result in any additional reduction in eJ;Jlployees
beyond those announced reductions.

sSC's commitment to employees and service to customers is evident from our
perfonnance in California. Since our merger with Pacific Telesis Group through August
14, 1998. total employment in California is up more than 2,200 employees.

(b) Network Engineering Control Center (NEcq

Answer:

See 23(a).
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